CONTRACT LAW UPDATE
1 Introduction
· Flexibility freedom of contract, pacta sunt servanda

· Roman and Roman-Dutch law

· Legislation

· Constitution, Electronic Communications and Transactions Act, National Credit Act, Consumer Protection Bill
2 Constitution

· Constitutional principles and values

· General principals of contract

· Duty to develop the Common law

· Constitutional values as guidelines for public policy, boni mores

2.1 Freedom of movement and trade (s 22)

· Restraints of trade

· Magna Alloys & Research v Ellis 1984 4 SA 874 (A)
· Basson v Chilwan 1993 3 SA 742 (A)
· Early cases accepted principles in conformance with Constitution
· Valid and enforceable

· Onus on restricted party to prove

· No legitimate interest ( trade secrets; goodwill)

· Unreasonably wide or long

· Against public interest

· Three cases:

· Fidelity Guards Holdings v Pearmain 2001 2 SA 853 (SE)

· Coetzee v Comitis (National Football League contract) 2001 1 SA 1254 (C)

· Canon KZN v Booth 2005 3 SA 205(N)

· Change of previous position (stare decisis explained)

· Onus on restraining party to prove various elements

· Criticism: SCA scrutiny?

· Kleynstrüber v Barr 2001 3 SA 672 (W) physiotherapist with specialist knowledge

2.2 Freedom of religion
Garden City Inc Association v Northpine Islamic Society 1999 2 SA 68 (C) 

· Term in contract prohibiting of sound equipment for calls to prayer

· Contrary conduct

· Rights are not absolute and may be restricted

· Considerations of public policy

· Voluntary restrictions of those rights

· Other means to exercise those rights

2.3 Access to justice and courts
Napier v Barkhuizen Unreported Supreme Court of Appeal Case No- 2004/569 30 November 2005
Contract contained very short limitation and prescription periods

Insured attacked the validity of these clauses on constitutional principles

· Ousted Insured’s right to access to court

· Reference to case law on statutory measures held unconstitutional

· Legitimate interest in limiting these rights

· Contract freely entered into

· Not unconstitutional

2.4 Freedom of contract

Principle of pacta sunt servanda

History of the  exceptio doli generalis; Bank of Lisbon v De Ornelas 1988 3 SA 580 (A)
Good faith as replacement of exception doli

ENB v Saayman 1997 $ SA 302 (SCA)
· Facts 85 year old an cession of rights

· Minority judgment of Olivier based on good faith

· Majority on competency

Brisley v Drotsky 2002 2002 4 SA 1 (SCA)

· Good faith and free floating principle

· May inform and develop, but not independent ground for invalidity

Afrox Healthcare v Strydom 2002 6 21 (SCA)

· Standard terms and unconscionability

· Pacta principle; good faith rejected

SAFCOL v York Timbers 2005 3 SA 323 (SCA)
· Dignity, equality, freedom = sanctity of contract

· Good faith to add to contract, not avoid, left open

3 National credit act
3.1 Objects of the Act

· Replacement of Credit Agreements and Usury Acts

· Fair and accessible credit to all

· Transparent and competitive

· Responsible credit

· Consumer protection

3.2 Applicability

· Credit facility : goods or services; deferred payment or periodic bills; and interest or fees payable on late payments

· Credit transaction:  
· Instalment agreements

· Mortgage or secured loan

· Lease

· Incidental credit agreements: credit on open account + interest for late payment

· Credit guarantee: suretyship for any of the above

· Obligation to register (s 40)

· >100 credit agreements; > R500.000

· Obligation to report every transaction (s 69) other than incidental ca

· Record keeping and reporting duties

· Consumer rights

· Right to apply and reasons for denying

· Official and plain language

· Right to receive documents and periodic statements

· Confidentiality of reports

· Permission to provide or obtain personal information

· Reckless credit and over-indebtedness

· Obligation to screen and assess

· Reckless credit: failure to screen or properly assess/over indebted

· Over indebted consumers

· Unlawful provisions

· Undermining the Act

· Deceptive

· Waiver of certain common law rights

· Exemptions from liability

· Jurisdiction clauses

· Pre-agreement disclosures

· Prescribed quotes, information and forms

· Cost of credit

· Principal debt – what may be included

· Prohibited and lawful charges

· Interest rates and caps

· Restricted enforcement procedures

· Notice, ADR, restricted right to terminate

4 Consumer Protection Bill of 2006

· Objectives

· Creating consumer rights

· Equal access

· Confidentiality

· Right to choose and competition

· Disclosure

· Fair and responsible marketing

· Honest dealing and fair agreements

· Fair value, good quality and safety

· Products liability for defective and hazardous goods

5 ELECTRONIC COMMUNICATIONS AND TRANSACTIONS ACT 2002
5.1 Objectives of the Act

· Legal certainty

· Technological neutrality

· Enabling and prmoting electronic transactions and government, recordkeeping

5.2 Scope

· Framework act universally applicable except if excluded

· Alienation of Land and Wills

5.3 Electronic trading Chapter 3

· Legal recognition of date messages

· Incorporation by reference

· Writing and Signature

· Original

· Admissibility and evidence

· Retention

· Automated transactions

· Generally bound

· Requirement ability to review

· Mistake

· Formation and validity of agreements

· Time and place of formation

· Time and place of formation: Information; dispatch and reception theories

· Deeming provisions

· Acknowledgement of receipt

6 CONTRACT GENERAL PRINCIPLES: CASE LAW

6.1 CONSENSUS

· Common intention expressed  or concurring expressions of will

· Sonap Petroleum v Papadogianus: 1992 3 SA 234 (A)

· Reliance theory

· Contract asserter must prove common intention expressed

· Contract denier can prove excusable mistake (iustus error)

6.1.1 Steyn v LSA Motors  1994 1 SA 49 (A)

· Facts

· Principle applied

6.1.2 Durban’s Water Wonderland v Botha 1999 1 SA 982 (SCA)
· Facts

· Notice on ticket booth excluding liability

6.1.3 Davids v ABSA Bank 2005 2005 3 SA 361 (C)
· Limited suretyship discussed

· Unlimited suretyship signed

· No reasonable reliance

6.1.4 African Solar v Divatt  2002 4 SA 681 (SCA)
· Faxed front page

· Reference to standard terms on flip side

· George v Fairmead principles

· Caveat subsriptor and incorporation be reference

· Contract asserter had not acquitted itself of proving common intention expressed

6.2 LEGALITY
6.2.1 Conclusive proof certificates

· Objective

· Ex parte Minister of Justice v Abstein 1995 3 SA 1 (A)

· Contra bonos mores

· Unconstitutional?

· Conclusive proof and prima facie proof

· Party

· Third party

· ABSA Bank v Louw 1997 3 SA 1085 (C)
· Waiver or Prescription Act benefits

6.3 CERTAINTY OR ASCERTAINABILITY

· Basic principle explained
· Long term relational contracts

· Premier Free State v Firechem 2000 4 SA 413(SCA)
· Agreement to agree is void

· Southern Port Developments v Transnet 2005 (SCA
· Agreement to agree; long term contract

· Deadlock breaking mechanism included

· Valid

· NBS Boland Bank v One Berg River Drive 1999 4 SA 928 (SCA)

· Fixing of time /price by one of the parties

· Out of step argument and decision

· Obiter

6.4 IMPROPERLY OBTAINED CONSENSUS
· General principles

· Misrepresentation, duress, undue influence

· Vand der Merwe : improperly obtained consensus

6.4.1 Extell Industrial v Crown Mills 1999 2 SA 719 SCA)
· Facts:  bribing agent to renew contract

· Commercial bribery

· Voidability of the main contract

· Election of the innocent party

6.4.2 BOE v Van Zyl 2002 5 SA 165 (C)
· Economic duress

· Facts: Threat of criminal prosecution of son in law if father in law refused to sign suretyship for son in law

· Not considered to be duress; general principles and requirements restated

· Threat not unlawful

· Economic duress of English law discussed

· Contra Malilang v MV Houda Pearl 1986 2 SA 714 (A)

· Admiralty case

6.5 BREACH

6.5.1 Mora ex re

· Repinz v Dacombe 1994 3 SA 756 (EC)
· General principle fixed date for performance required

· One year after registration; ascertainable

· Sufficient for mora ex re
· Du Toit  v Standard General Insurance 1994 1 SA 682 (W)
· Reasonable time to complete in notice

6.5.2 Mora perpetuates the obligation

· Tweedie v Park Travel Agency 1998 4 SA 802 (W)
· Facts; rugby tour, Twickenham, tickets

· Defence performance had become impossible

6.5.3 Repudiation

· General principles explained

· Objective test, not subjective

· Election and waiver

6.5.4 Exceptio non adimpleti contractus

· Thomson v Scholtz 1999 1 SA 232 (SCA)
· Extension to other contracts than letting and hiring of work

· Applied in sales contract

6.5.5 Specific performance

· Santos Professional Football Club v Igesund 2003 5 SA 73 (C)
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